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Itnws Co urv crL C otutpLAtNANTs,'
Wno AnnTunvAND WunrDo TnnyWawr?

By Lottise Willimns LIerumnso,l

'l'his 
slurly explorcs nllcnutliae dispulc resolaliotr syslems for lnlding

nrcdia occotuilnltlefir llrc power tlrcy uield in sociely. T'he sludy seeks
to fittd n ntcnns of nccourrlnbilily llmt eslablislrcs dialogue belucen
nrenfuers of tlrc public nnd nrcdio prnclilioners,

The obligation of our (legal) professiorr is, or has long been
thotrght to be, to serve as healers of hunran conflicts. To fulfill
orrr tradit iorral obl igation nreans that we slrotr ld provide
rncclranisrns that can produce an acccptnlr le rcstr l t  ln l l re
slrortest possible time, with the least possible expensq and
rvith a mirr irnrrm of strcss on t lre part icipalrts. T'hnt ls wlrat
just ice is al l  abotrt.

.  .  .  (L)i t igation is rrot orr ly stressful and frustrat ing but
expensive arrcl frcquenlly urtrewarding for l i t igants. A per-
sonal injury case, for example, diverts the claimant arrd entire
falniI ies from lheir normal ptrrsui ls. Plrysicians increasingly
take l tole of " l i t igat ion nertroses" in olherwise rrormal, well-
adjustcd people. 

'l ' lris 
rregative irnpact is not confined to

l i t igants and lawyers. Lay arrd professiorral witnesses, chief ly
lhe doctors who testify, are also adversely affected. The
pl a i n t i vc cry of nt arry f rtrsl ra led li I i gan ts eclroes wha t Learned
Fland implied: "'l 'herc must be a better way." - Warren E.
Iiurgerl

Chief f  rrst ice Dtrrger was speaking to members of the American Bar
Association in 1982, and lris comments were directed toward problems
lhrotrghout the legal systenr. Uis remarks, however, can be directly appli-
cablc lo recent lawsrri ts against l l re media, especial ly suits involving l ibel or
i r rvas i< l r . ro fpr ivacy. ' l 'hecry , " ' l ' l re ren lustbeabet terway," is fami l ia r tomost
involvcrl  in legal disputes betleert a ci l izen arrd ntedia orgarrization.

Plairr l i f fs artcl  ntedia al ike are frustrated by the systern. Tlre process is
very expensive, and t lre few plaint i f fs who lvin of len see awards consumed
by legal fees. Media organizations spend hurrdreds o[ l l rousands of dol lars
and countless hotrrs defending lawstr i ts, usual ly to win l l rem, btrt  frequerrt ly
orrly on appeal. 

'l ' lre 
experrses involved in deferrcling are seldorn recovered,
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evet l i f  t l renred iaorganiznt ion isonf i r rn legalgrounc l .  Casesof tentakeyears
just to arrive at trial, and appeals add nlore tinre and expelrse for all parties.
Media fear being sued for libel, and the public feels frustrated by a system
that does not provide resolut ion appropriate to hann done to the individual 's
reputation.

In spite of opiniorrs about media accountabi l i ty in otrr denrocratic
society or individual views corrcerning First Anrendment protections for the
press, the nredia lrave historically bee'n lreld accountable throtrgh the courts.
I'he 1987lowa Libel study found tlrat the currerrt system "puts the press on
trial for theway it does a story instead of for the inlrinsic accuracy of the story,
and that nrakes judges the ult inrate arbiters of ecl i tor ial judgment and press
responsibilily."2 llasic libel law is not likely to change, sincl there are io,lle
citizen-media disputes that catrnot be resolved in other ways and sonre
plaint i f fs who wcluld not accept another forum. Btrt  there are potential ly
workable alternatives for many disputes between the nredia and the ptrbl ic,
and those alternatives hold pronrise for providing "a better way." T'his better
way includes a potential for addressing ethical abrrses by today's truly MASS
media in addition to providirrg an altenrative to the legal systenr for disptrtes
normally heard in the courts.

This study is part of tlre search for a better way to hold mcc{ia
accountable for the Power they wield in society. A nrajor goal of the study is
to help f ind a mealls of nredia accountabi l i ty t l rat enconrpasses social ethics
as well  as cases t lrat could be appropriate for the cotrrts. l t  seeks a way to
establish nreanirtgful dialogtrc between nrembers of the public, who depend
on the media for inforntat ion, and media practi t ioners, who do a ct i f f icult  lob
trndcr extrenre pressrtres.

'l 'his 
work is rooted in the scrcial responsibility nr<ldel of the press and

accepts that model as real ist ic and appropriate for Anrerican media. 
' l 'he

mtldel strggests t lrat a well-designed rtongovernrnental systenr clf  media
accotttr tabi l i ty is in the best interest of the media, individuals, and society irr
gerreral.  Properly desigrred, establ ished, arrd irnplernented, strch a system
catr ettltartce Ilirst Atttcrtclntcnt frecclorns of slrecclr ancl lhe press by encour-
agirtg dialogue on how tlre rnedia do arrd slrcluld work in American society.
I'hrough a properly designed cooperative systenr of accotrntability, the
public can furcrease its understanding of the way media work and beconre
more accepting of honest errors. The media can gain credibility by showirrg
a wil l ingness to discuss jourrral isnr 's contr ibutiolts to social welfare.

News cottnci ls l tave been part of the dial<lgrre about media account-
abi l i ty since the 1947 Htrtchins Commission report cal led for an irrdependent
agetrcy to evaluate media performance.3 A nunrber of news cotrncils have
bcen nttcmpted in Arnerica. Most have consislecl of irr fr lrnral cl isctrssion
groups begtrn by individual media organizations wlrere tnernbers of the
community were ir tvi ted tocommenton the perforrnance of a part icularrrews
organization in a specific location. Most had no power to jrrdge behavior as
inappropriate or affect change in news coverage,{

Dtrt two American news counci ls- t l re Minnesota and National News
councils - have served as formal aditrdicating bodies, with hearings, evi-
dence, and formal decisions. Both adjudicating news councils were begun in
the early 1970s when public officials were extremely critical of nredia and
srrggested that if media did not become more responsible, First Amendment
freedoms were irt jeopardy.s Both news courrcils stated goals of providing
ntenrbers of the general ptrblic with a forum for conrplaining abotrt irrespon-
sible media, servitrg as arr altenrative lo thecourls, arrd pnlviding a forunt for

discussion of gerreral media performatrce in society.
Also in the early 7970s, a nrrrnber of altenrative disprrte resoltrt ion

systems (ADR) were beguu in other areas of the law.5 They include:

o Court anrrexed arbitration where a iudge diverts cases to
an arbitrat ion parrel which makes a binding or nonbinding
decision. This constitrrtes diversion of cases already within the
court systern to a different form of rescllution.T

o Vol trrrtary arbi tra tiorr wlrere parties in a d isptrte contract
or agree to let a t lr i rd party make a birrding decision in the
dispute.6

. Mediat ion wlrerea t lr i rd partymeetswith thoseinvolved
irr the disptrte and tries to help them reach a settlement throrrgh
rroncoercive means.9

. Strnrmary itrry or mini-trials where each side is given a
l irnited t irne (rrstral ly one hotrr) to present i ts case before a six-
nrernber iury sclectcd from the regular iury pool. 

'l ' lte jurrlrs

lhen issue a rrortbindirrg verdict,  wlr icl t  t l re part ies use to
evaltrate their charrces of prevai l i rrg at tr ial .  The procedtrre is
tusecl trt cuc()u ragc sctl lctttcnt.

. Rent-a-irrdge programs where retired iudges hear the
issues in a disptrte and give an advisory nrl ing.

. Neiglrborhood jtrstice cetrters where two or tlrree media-
tors meet with parties in a disptrte and eucourage agreemetrt.l0

ADR have part ictr lar appeal because they encourage sett lement
qrr ickly at l<lw costs in t inre and legal fees.rr Part icipants often appreciate the
nrore relaxed procedtrres tlrat allow tlrem to tell their stories in their own
ways.l2 l{owever, tlrrougltout the ADR movement, voluutary programs
have failed to attract a large ntrmber of cases, and such programs seld<lm have
f turds for massive putrlicity campaigns. Many have suffered from distrust of
tlre trnknowrr tha t makes people rel rrctant to accept them. Flowever, minimal
research has reported a lrigh level of user satisfaction with the fairness of the
processes, qtrality of decisions harrded down, more humane and relaxed
procedtrres, and elirnination of high costs asscrciated with litigation.13

Solid empir ical evi<lcrrce to srrpport user satisfact iort wit lr  ADR exists
for at lcast trvo experinrental prograrns wilhin t l te court systcm, Craig A.
McEwen and Richard J. Mainran studied nrediat ion programs ln several
Maine small-claims corrrts t l rat dealt with claims of $8ff i  or less. In this
process, begun in the fall of 1977,llte district court heard tlre cases using a
simpli f ied, less formal cotrrt  procedure. Tradit iorral court fees applied, and
althotrgh both parties had a riglrt to use attorneys, frequently neither party
did so. Researchers compared the prcrcesses of mediation and adjudication
by interviewirrg part icipants iu three mediat ion programs and three small-
clairns courts that did not use mediat ion in Maine.

The nrcdiat iotr proccss encorrraged more exlertsive explorat iolr
of grievances arrd enrotiorrs t lran adjrrdication artd gave l lre



Part ies cotrsiderable control over the nature of t l re f irral sel le-
ntetrt. As a cottsequence, litigants experiencing mediation were
a little more likely to be satisfied with the resolution process and
to evaluate the final settlement as fair than were parties wlrose
cases were adiudicated. In part icular, mediat iorr reduced polar-
ization between parties and weakened lhe otherwise Jt.ong
relationship between winning or losing and viewing the out-
colne as fair. l {

News council goals are very similar to those of llre nrediation process.
News counci ls have been specif ical ly discussed as viable alternatives

for dispute resolul ion in legal joumals and at least two court decisions. tn a
disserrt in cerlz u. Roberl welch, Inc.,rs united States Supreme Court Jtrstice
Wil l iam Brennan acknowledged thework of theNational NewsCounci l ,  apd
inMiani llerald PublishingCo.u.Tornillo,t6 tlrecourtsuggested a presscouncil
might be useful in resolving conflicts between the-ptrblic und tl,e press
without violating First Amendnrent rights. Tlre court saw a press cotrncil,
such as the National News Council, as an independent body that could
encourage access to thc media in cases of inacctrracy or unfaimess. Neither
Clrief fustice Warretr Burger inTornillo nor Justice Dreunan in Gerlzwelt as
far as to say news councils should serve as a substittrte for the cotrrts. 

'l '[e

implication was more that a news council could serve a functiop wSere
existing legal mechanistns were unable to resolve conflicts between rights.
Dut t l re boost to lhe trews counci l  concept was signif icant.

A major law review art icle inlgT4discrrssed American news cgqpci ls
from llte First Arnertdnrent perspective and addressed questions raisecl by
the legal professiotr abotrt lheir fairness and valrre. T'he article evaluated tle
National and Minnesota News councils'procedures and tl'reir function as
ttottbitrding arbitrat iort boards. The autlrors saw news counci ls as capable of
tlre following commrrni ty benefits:

e Freeirrg tlte news nredia fronr restraints irnposed by tlrreat
of econonric or crinrinal sanctions;

e Allowirrg disctrssion arrd decisions made by botrr raymen
and journalists;

' Encottraging comttretrt on arrd correction of inaccurtrle or
unfair reporting;

o Establ ishing a set of jotrrnal isl ic starrdards for lhe rrews
rnedia. lT

The authors used the Minnesota Press Cuuncil's first case as an
example of an alternative to a court libel action arrd an effective nreals of
access to the press. ln Lindslront u. Llniotr Aduocntc the news council agreed
that the newsPaPer acted irresponsibly in publishirrg irraccurate irrformition
about a pol i t ic ian.ls "The ptrbl icizirrg of the decisiorr in every rrewspaper irr
the state, including llte one which prlnted lhe inacctrrate stories, gave the
complainant a better r ight of access than any r ight of reply statute wotr ld
allow, since suclr statutes only apply to the newspaper carrying the story."le

As with other types of ADR, news councils have been cited for the
small  nttmber t t f  dccisit trrs handed clown - 76 in eiglrteerr years for the

Mirrnesota Council and 227 in ten and a half years for tlre National News
Council - although the general consensus is and the limited research that has
been done shows that the majority of those who do participate are pleased
with the results. But no solid empirical evidence existed to support com-
plainants' satisfaction with the uews council process. This study was
designed to remedy this.

This study ioins an already active discussion about altemative dispute
resolution in legal disputes with the media. The lowa Libel Proiect,2o the
Annerrberg Proposal,2r a joint forum of the Gannett Center for Media Sttrdies
and t lre Si lha Center for t l re Study of Media Ethics and Law,z and a Media
Instittrte book devoted to alternatives for resolving press disputesa contrib-
uted irnportant data and commentary to the search for an improved system
of resolving prrbl ic-media disptrtes. A new dispute resolut ion training
program for commuuication begun at the University of Utah promises to
contr ibute signif icantly to the debate.

FIowever, because adjudicating news councils have actually served an
ADR function, lhey provide the most data for a workable altemative system
for citizen disputes with the media. Goals of the legal system's ADR are
cortrpatible with Minnesota and Natiorral News counci lgoals. These are the
only ad judicatirrg r lews courlci ls in Anrerican history atrd, therefore, t l te ort ly

orres whiclr cau give meaningftrl information cottcerning their usefulness itr
media/cit izen dispute resoltrt ion. A study evaltrat ing t lre two cotrnci ls i t t
l ight of Al) l l  goals can add sigrr i f icantly to the search for alterrral ivcs to
litigation. If the pr(xess, structure, ftrnding, and other prclblenrs associated
with lrews courrci ls can be addressecl constructively, news cottnci ls nray
provide atrswers to some serious problerns in the media-dispute arena.

Much has been wrilten abotrt tlre media's response to the news cotrncil
process, and much of this response has beetr negative. Many media represen-
ttrtives have gone on record as viewirrg news councils as just anotlter form of
harassment. Btrt little research lras been done concerning the frrnction of a
news counci lasa viableal lernative to the legalsystem, and evetr lesshasbeen
done to determine the satisfaction of members of the public who complained
to a rrews cotrnci l .  T' lr is sttrdy involves urr ique original data. The survey
collected infornration from those who cornplained to tlre Minnesota or
National News corrncil from March1972 to March 1989.

From the tirne tlre I'Iutchins Commission report 2a calletl for an inde-
perrcf errt agency to evaltrate media perfornranceinT94T until the early 1970s,
srrggestiorrs that nredia slrotr ld be judged by ot ly adjtrdicatir tg body el ici ted
fierce opposition from memlrers of the press.2s 

'l 'he 
couccpt of a council to

pass judgrnent ort media performatrce was extrenrely unpopular in media
circles, so i t  was renrarkable t lrat t l re Minrresota Press Counci l  and the
Nalional News Coturci l  began operatiort in the early 1970s. I  lowever, the
Miunesota News Counci l ,  t l re f irst statewide prcss counci l  in the country's

histr lry,26 is st i l l  functiorr irr[ j ,  arrd the National News Cotrnci l  rccorded more
tharr ten years as art adjrrdical ing body.

As with the legal system, many complaints are irr i t iated and either
settled or dropped before they reach formal adjudication. The Minnesota

News Counci l  l randled nrore than 1,100 conrplaints from l97l to 1990. T'he

counci l l relped resolve 186 without l tearing, disal lowed 130, dropped 730and

lranded down 76 written determinatiorrs.2T Tlre National News Courrcil
logged 1,253 conrpla irr ts between 1 973 and l984. I t took tto actiolr of any kind

on 1 99, d ism issed S2T wi thotr t fornral hearing artd gave frrll lrearirrg cr rlnt ittat-
irrg irr l f  re issuance of dt ' lcnninations t>n727.26 

' l  
l re t l t ' lcrt tr i t tat iorts slatrt l  as


