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News Councit. COMPLAINANTS:

Wwuo ARE THEY AND WHAT Do THEy WANT?

By Louise Williams Hermanson

This study explores allernative dispute resolution systems for holding
media accountable for the power they wield in society. The study seeks
to find a means of accounlability that eslablishes dialogue between
menbers of the public and media praclitioners.

The obligation of our (legal) profession is, or has long been
thought to be, to serve as healers of human conflicts. To fulfill
our traditional obligation means that we should provide
mechanisms that can produce an acceptable result in the
shortest possible time, with the least possible expense, and
with a minimum of stress on the participants. That is what
justice is all about.

. . . (L)itigation is not only stressful and frustrating but
expensive and frequently unrewarding for litigants. A per-
sonal injury case, for example, diverts the claimant and entire
families from their normal pursuits. Physicians increasingly
take note of “litigation neuroses” in otherwise normal, well-
adjusted people. This negative impact is not confined to
litigantsand lawyers. Lay and professional witnesses, chiefly
the doctors who testify, are also adversely affected. The
plaintivecry of many frustrated liligants echoes what Learned
Hand implied: “There must be a better way.” — Warren E.
Burger'

Chief Justice Burger was speaking to members of the American Bar
Association in 1982, and his comments were directed toward problems
throughout the legal system. Hlis remarks, however, can be directly appli-
cable to recent lawsuits against the media, especially suits involving libel or
invasionof privacy. Thecry, “Theremustbeabetter way,” is familiar to most
involved in legal disputes between a citizen and media organization.

Plaintiffs and media alike are frustrated by the system. The process is
very expensive, and the few plaintiffs who win often see awards consumed
by legal fees. Media organizations spend hundreds of thousands of dollars
and countless hours defending lawsuits, usually to win them, but frequently
only on appeal. The expenses involved in defending are seldom recovered,
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evenif the media organizationis on firm legal ground. Cases often take years
just to arrive at trial, and appeals add more time and expense for all parties.
Media fear being sued for libel, and the public feels frustrated by a system
that does not provide resolution appropriate toharm done to the individual’s
reputation.

In spite of opinions about media accountability in our democratic
society or individual views concerning First Amendment protections for the
press, the media have historically been held accountable through the courts.
The 1987 lowa Libel study found that the current system “puts the press on
trial for theway it does astory instead of for the intrinsic accuracy of thestory,
and that makes judges the ultimate arbiters of editorial judgment and press
responsibility.”? Basic libel law is not likely to change, since there are some
citizen-media disputes that cannot be resolved in other ways and some
plaintiffs who would not accept another forum. But there are potentially
workable alternatives for many disputes between the media and the public,
and those alternatives hold promise for providing “a better way.” This better
way includes a potential for addressing ethical abuses by today’s truly MASS
media inaddition to providing an alternative to the legal system for disputes
normally heard in the courts.

This study is part of the search for a better way to hold media
accountable for the power they wield in society. A major goal of the study is
to help find a means of media accountability that encompasses social ethics
as well as cases that could be appropriate for the courts. It seeks a way to
establish meaningful dialogue between members of the public, who depend
on the media for information, and media practitioners, who do a difficult job
under extreme pressures.

This work is rooted in the social responsibility model of the press and
accepts that model as realistic and appropriate for American media. The
model suggests that a well-designed nongovernmental system of media
accountability is in the best interest of the media, individuals, and society in
general. Properly designed, established, and implemented, stuch a system
can enhance First Amendment freedoms of speech and the press by encour-
aging dialogue on how the media do and should work in American society.
Through a properly designed cooperative system of accountability, the
public can increase its understanding of the way media work and become
more accepting of honest errors. The media can gain credibility by showing
a willingness to discuss journalism’s contributions to social welfare.

News councils have been part of the dialogue about media account-
ability since the 1947 Hutchins Commission report called for an independent
agency to evaluate media performance? A number of news councils have
been attempted in America. Most have consisted of informal discussion
groups begun by individual media organizations where members of the
community wereinvited tocommenton the performance of a particularnews
organization in a specific location. Most had no power to judge behavior as
inappropriate or affect change in news coverage.!

But two American news councils - the Minnesota and National News
councils - have served as formal adjudicating bodies, with hearings, evi-
dence, and formal decisions. Both adjudicating news councils werebegunin
the early 1970s when public officials were extremely critical of media and
suggested thatif media did not become more responsible, First Amendment
freedoms were in jeopardy.> Both news councils stated goals of providing
members of the general public with a forum for complaining aboutirrespon-
sible media, serving as an alternative to the courts, and providing a forum for

discussion of general media performance in society.
Also in the early 1970s, a number of alternative dispute resolution
systems (ADR) were begun in other areas of the law.% They include:

» Courtannexed arbitration where ajudge diverts cases to
an arbitration panel which makes a binding or nonbinding
decision. This constitutes diversion of cases already within the
court system to a different form of resolution.”

¢ Voluntary arbitration where parties ina dispute contract
or agree to let a third party make a binding decision in the
dispute®

* Mediation wherea third party meets with those involved
inthe dispute and tries to help them reach a settlement through
noncoercive means.’

e Summary jury or mini-trials where each side is given a
limited time (usually one hour) to present its case before a six-
member jury selected from the regular jury pool. The jurors
then issue a nonbinding verdict, which the parties use to
evaluate their chances of prevailing at trial. The procedure is
used to encourage settlement.

* Rent-a-judge programs where retired judges hear the
issues in a dispute and give an advisory ruling.

¢ Neighborhood justice centers where two or three media-
tors meet with parties in a dispute and encourage agreement.'®

ADR have particular appeal because they encourage settlement
quickly at low costs in time and legal fees." Participants often appreciate the
more relaxed procedures that allow them to tell their stories in their own
ways.‘2 However, throughout the ADR movement, voluntary programs
have failed toattractalarge number of cases, and such programsseldom have
funds for massive publicity campaigns. Many have suffered from distrust of
the unknown that makes peoplereluctant toaccept them. However, minimal
research has reported a high level of user satisfaction with the fairness of the
processes, quality of decisions handed down, more humane and relaxed
procedures, and elimination of high costs associated with litigation.l3

Solid empirical evidence to support user satisfaction with ADR exists
for at least two experimental programs within the court system. Craig A.
McEwen and Richard ). Maiman studied mediation programs in several
Maine small-claims courts that dealt with claims of $800 or less. In this
process, begun in the fall of 1977, the district court heard the cases using a
simplified, less formal court procedure. Traditional court fees applied, and
although both parties had a right to use attorneys, frequently neither party
did so. Researchers compared the processes of mediation and adjudication
by interviewing participants in three mediation programs and three small-
claims courts that did not use mediation in Maine.

The mediation process encouraged more extensive exploration
of grievances and emations than adjudication and gave the



parties considerable control over the nature of the final settle-
ment. As a consequence, litigants experiencing mediation were
alittle more likely to be satisfied with the resolution process and
to evaluate the final settlement as fair than were parties whose
cases were adjudicated. In particular, mediation reduced polar-
ization between parties and weakened the otherwise strong
relationship between winning or losing and viewing the out-
come as fair."

News council goals are very similar to those of the mediation process.

News councils have been specifically discussed as viable alternatives
for dispute resolution in legal journals and at least two court decisions. In a
dissent in Gertz v. Robert Welch, Inc.,”® United States Supreme Court Justice
William Brennan acknowledged the work of the National News Council, and
in Miami Herald Publishing Co. v. Tornillo," the court suggested a press council
might be useful in resolving conflicts between the public and the press
without violating First Amendment rights. The court saw a press council,
such as the National News Council, as an independent body that could
encourage access to the media in cases of inaccuracy or unfairness. Neither
Chief Justice Warren Burger in Tornillo nor Justice Brennan in Gerfz went as
far as to say news councils should serve as a substitute for the courts. The
implication was more that a news council could serve a function where
existing legal mechanisms were unable to resolve conflicts between rights.
But the boost to the news council concept was significant.

A major law review article in 1974 discussed American news councils
from the First Amendment perspective and addressed questions raised by
the legal profession about their fairness and value. The article evaluated the
National and Minnesota News councils’ procedures and their function as
nonbinding arbitration boards. The authors saw news councils as capable of
the following community benefits:

* Freeing the news media from restraints imposed by threat
of economic or criminal sanctions;

* Allowing discussion and decisions made by both laymen
and journalists;

* Encouraging comment on and correction of inaccurate or
unfair reporting;

* Establishing a set of journalistic standards for the news
media.’

The authors used the Minnesota Press Council’s first case as an
example of an alternative to a court libel action and an effective means of
access to the press. In Lindstrom v. Union Advocate the news council agreed
that the newspaper acted irresponsibly in publishing inaccurate information
about a politician."® “The publicizing of the decision in every newspaper in
the state, including the one which printed the inaccurate stories, gave the
complainant a better right of access than any right of reply statute would
allow, since such statutes only apply to the newspaper carrying the story.”?

As with other types of ADR, news councils have been cited for the
small number of decisions handed down - 76 in eighteen years for the

Minnesota Council and 227 in ten and a half years for the National News
Council - although the general consensus is and the limited research that has
been done shows that the majority of those who do participate are pleased
with the results. But no solid empirical evidence existed to support com-
plainants’ satisfaction with the news council process. This study was
designed to remedy this.

Thisstudy joinsan already active discussion about alternative dispute
resolution in legal disputes with the media. The lowa Libel Project,” the
Annenberg Proposal,?' ajoint forum of the Gannett Center for Media Studies
and the Silha Center for the Study of Media Ethics and Law,? and a Media
Institute book devoted to alternatives for resolving press disputes® contrib-
uted important data and commentary to the search for an improved system
of resolving public-media disputes. A new dispute resolution training
program for communication begun at the University of Utah promises to
contribute significantly to the debate.

However, because adjudicating news councils haveactually served an
ADR function, they provide the most data for a workable alternative system
for citizen disputes with the media. Goals of the legal system’s ADR are
compatible with Minnesota and National News council goals. These are the
only adjudicating news councils in American history and, therefore, theonly
ones which can give meaningful information concerning their usefulness in
media/citizen dispute resolution. A study evaluating the two councils in
light of ADR goals can add significantly to the search for alternatives to
litigation. If the process, structure, funding, and other problems associated
with news councils can be addressed constructively, news councils may
provide answers to some serious problems in the media-dispute arena.

Much has been written about the media’s response to the news council
process, and much of this response has been negative. Many mediarepresen-
tatives have gone on record as viewing news councils as just another form of
harassment. But little research has been done concerning the function of a
news council asa viable alternative to the legal system, and even less has been
done to determine the satisfaction of members of the public who complained
to a news council. This study involves unique original data. The survey
collected information from those who complained to the Minnesota or
National News council from March 1972 to March 1989.

From the time the [Hutchins Commission report % called for an inde-
pendent agency to evaluate media performance in 1947 until the early 1970s,
suggestions that media should be judged by any adjudicating body elicited
fierce opposition from members of the press.® The concept of a council to
pass judgment on media performance was extremely unpopular in media
circles, so it was remarkable that the Minnesota Press Council and the
National News Council began operation in the early 1970s. However, the
Minnesota News Council, the first statewide press council in the country’s
history,? is still functioning, and the National News Council recorded more
than ten years as an adjudicating body.

As with the legal system, many complaints are initiated and either
settled or dropped before they reach formal adjudication. The Minnesota
News Council handled more than 1,100 complaints from 1971 to 1990. The
council helped resolve 186 without hearing, disallowed 130, dropped 730and
handed down 76 written determinations.” The National News Council
logged 1,253 complaints between 1973 and 1984. It took no action of any kind
on 199, dismissed 827 without format hearing and gave full hearing culminat-
ing in the issuance of determinations on 227.2 ‘The determinations stand as



